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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 286 of 2017
U/s 138 of N.I. Act.

                                          Abdul Hamid Ahmed

                                              ...complainant

-Vs-

Abdul Bari Miah

                                      ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. R. K. Jain, Advocate....................…..........for the complainant.
Mr. J. Talukdar, Advocate…….....................for the accused-person.  

Date of Evidence : - 11/1/2018, 15/2/2018, 08-05-18, 22-05-18 & 
    06-09-18;

Date of Argument : - 13-03-19;
Date of Judgment    : - 17-04-19.

J U D G M E N T

1. Complainant's  case,  in  brief,  is  that  he had friendly  relation  with

accused and therefore,  accused asked loan amount of  Rs.1,50,000/-  for

higher  education  of  his  children.  Complainant  gave  Rs.1,50,000/-  to

accused on 15/2/2015.  Accused assured to return loan amount within six

months. After passing of six months,  he used to press accused to return

money.  Accordingly,  on  23-02-2017,  accused  gave  a  cheque  for

Rs.1,50,000/- bearing No. 830020 dated 23-02-2017 drawn at State Bank of

India,  Dhubri.  Complainant  presented the said  cheque at  State  Bank  of

India, Dhubri, for collection of amount Rs. 1,50,000/-. But, Branch Manager

of S.B.I.,  Dhubri, returned the cheque to complainant due to insufficient

fund in the account of accused. Complainant served Advocate Notice to

accused on 14-03-2017 demanding payment of Rs. 1,50,000/-  within 15

days of receipt of notice. But, accused did not pay money to complainant in

spite of passing stipulated time. Hence, the case. Complainant stated that
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accused dishonestly induced him to deliver Rs. 1,50,000/- and handed over

the cheque in question in spite of his knowledge that he had no sufficient

fund in his account. Therefore, complainant prayed to register a case and

to take action against accused as per Provision of Law.     

2. On receipt of complainant, a C. R. Case 286/2017 was registered by

the  then  Ld.  C.J.M.,  Dhubri  and  transferred  the  case  to  this  Court  for

disposal. Complainant submitted initial deposition and copies of documents

in  support  of  his  case.  After  going  through  the  initial  deposition  and

documents, my predecessor, took cognizance of offence u/s 138 N.I. Act

against accused. Process issued to accused. On receipt of notice, accused

appeared in the Court and he was allowed to go on bail. After having heard

both sides and considering the material on record, my predecessor, read

over and explained the particulars of offence u/s 138 N.I. Act to accused.

Accused pleaded not guilty and claimed to be tried. 

3.  During trial complainant side adduced evidence of four witnesses

including himself and exhibited documents in support of his case. Mazidar

Rahman Sarkar (p.w.-2), Girikanta Deka (p.w.-3) and Sanjib Kr. Choudhury

(p.w.-4) gave evidence in support of complainant. But, complainant could

not produce p.w.-2 for further examination. Therefore, evidence of p.w.-2

expunged. Accused was examined u/s. 313 Cr PC and his statement was

recorded.  The  plea  of  accused  was  of  total  denial  and  he  declined  to

adduce evidence. I heard argument of the case from both side.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

4. Whether  the  accused  on  23-02-2017  gave  a  cheque  bearing  No.

830020 of Rs. 1,50,000/- to complainant to discharge his liability and same

was returned due to insufficient fund in his account  on presentation by

complainant, accused failed to refund money in spite of receipt of notice

and thereby committed an offence punishable u/s 138 of N.I. Act?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREOF:

5. Abdul  Hamid  Ahmed  (p.w.1)  stated  that  due  to  friendly  relation,

accused went to his house and asked Rs. 1,50,000/- as short term loan. He

gave Rs. 1,50,000/- in cash to accused on 15/5/2015 after execution of a

Promissory hand note. Accused assured to return loan amount within six
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months.  But,  after  expiry  of  stipulated  time,  accused  failed  to  return

money. He pressed accused and on 23/2/2017, accused delivered a cheque

for  Rs.  1,50,000/-  bearing  no.  830020 drawn at  SBI  Dhubri  branch.  He

presented the cheque to his banker for collection but his banker returned

the cheque on 23/2/2017 with a dishonor slip due to insufficient fund in the

account of accused. He issued a notice to accused on 14/3/2017, through

his  advocate.  But,  accused  did  not  pay  and reply  on  receipt  of  notice.

Therefore, he filed complaint against accused. On 21/4/2017, he received a

letter from accused that he had taken only Rs. 1 lakh from him and he

returned Rs. 50,000/- in cash in presence of witnesses. Accused alleged

that  he  had  made  a  false  case  against  him.  p.w.-1  exhibited  following

documents in support  of  his  case :-  1)  ext.-1 promissory  hand note,  2)

ext.-1(1) signature of accused on hand note, 3) ext.-2 cheque in question,

4) ext.-3 deposit slip, 5) ext.-4 dishonour slip, 6) ext.-5 is copy of notice, 7)

ext.-5 (1) & (2) are signatures of advocate A. Barek Akand, 8) ext.-5(3) is

postal receipt, 9) ext.-6 is reply of accused. 

6.       During cross-examination, p.w.-1 stated that he did not mention

about his Job in his Affidavit. He did not show anyone as witness in ext.-1.

Contents of ext-1 is typed and name of accused, address, etc. are hand

written in ext.-1. Accused brought himself ext.-1 typed. He did not show

typist of  ext.-1 as his witness. He has no money lending License. Ext.-2

bears  different  hand  writing.  He  kept  Rs.  1,50,000/-  in  his  house  after

withdrawing from bank. He did not advance loan anyone except accused.

He denied that  he had received Rs.  50,000/-  in  cash from accused.  He

denied  that  he  had  already  recovered  Rs.  1,08,000/-  from  accused  on

different occasions. He denied the other suggestions made by the defence

counsel on behalf of accused.

7.     Giri Kanta Deka (p.w.-3) is Assistant Superintendent of Dhubri Post

office and he stated that registered letter no. RS483862320IN was booked

on 14/3/2017. It  was delivered on 22/3/2017. He exhibited authorization

letter  as  ext.-7.  Ext.-5(3)  is  of  receipt  of  registered  letter  and  ext.-8  is

delivery report of ext.-5(3). During cross-examination, p.w.-3 stated that he
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does not know for which case ext.-5 has been sent. He has not brought

documents of his office to submit in the court.

8.      Sanjib Kumar Choudhury (p.w.-4) Chief Manager SBI, Dhubri, stated

that Mazidur Rahman was Assistant Bank Manager of their bank and he

was  summoned  to  appear  in  the  court  to  adduce  evidence.  Mazidur

Rahman came to the court and adduced evidence on 8/5/2018 partly. Due

to incomplete evidence of Mazidur Rahman, he was asked again to come in

the court to complete his evidence. Now, Mazidur Rahman transferred from

Dhubri bank and therefore, he appeared in the court on behalf of Mazidur

Rahman. P.w.-4 stated that ext.-2 is their bank’s cheque and account holder

is Abdul Bari Miah. It is seen that Abdul Bari Miah issued ext.-2 in favour of

Abudul Hamid Ahmed for Rs. 1,50,000/-. Ext.-2 was presented in their bank

through ext.-3 and ext.-2 could not be honoured due to insufficient fund.

Ext.-4 is dishonor slip. During cross-examination, p.w.-4 stated that he does

not know who presented ext.-2 in their bank. Manish Kumar issued ext.-4

and now,  he is  at  Meghalaya.  He denied the suggestions  made by the

defence counsel on behalf of accused.

9.      Ext.-1  shows  that  accused  took  loan  of  Rs.  1,50,000/-  from

complainant with a condition that he would refund the money within six

months. It is executed on 15/5/2015. Ext.-1(1) is signature of accused on

revenue stamp. Ext.-2 bears signature of accused and ext.-2 filled up by

hand writing of  other person.  P.w.-4 cleared that ext.-2 belongs to their

bank and account holder is accused.  Content of ext.1 is typed. Signatures

on ext.-1 and ext.-2 are of accused. Accused did not dispute his signatures.

P.w.-1 denied that on 13/2/2017, he and Nazrul Islam had taken accused

forcibly to the house of Nazrul Islam from Dhubri SBI bank and took eleven

cheques,  bank  pass  book,  ATM,  etc.  P.w.-1  admitted  that  accused  had

lodged  a  case  against  them.  P.w.-1  denied  that  he  and  Nazrul  Islam

intentionally  had  presented  cheques  of  accused  in  the  bank  and  got

bounced  them.  He  also  denied  that  he  had  withdrawn  Rs.  24,000/-  by

cheque bearing no. 830018 on 14/2/2017, Rs. 60,000/- on 14/6/2017 by

cheque bearing no. 830026 and Rs. 24,000/- on 9/1/2017 by cheque no.
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830016. But, accused did not adduce evidence regarding payment made to

complainant.

10.      Now, if we look into ext.-6, it is appeared that accused took Rs. 1

lakh from complainant. Accused denied he had taken Rs. 1,50,000/- from

complainant. But, he did not mention date of taking loan of Rs. 1 lakh in

ext.-6. Further, engaged advocate for accused mentioned in ext.-6 that at

the time of taking Rs. 1 lakh, complainant had taken some blank cheques

and blank stamp papers with signatures as security. According to ext.-6, it

is seen that accused paid Rs. 50,000/- partly out of Rs. 1lakh. So, only Rs.

50,000/- is payable to complainant. In this regard accused did not adduce

any evidence. The date of making of ext.-6 is on 10/4/2017. Ext.-6 does not

indicate  that  on  13/2/2017,  complainant  and  Nazrul  Islam  kidnapped

accused. Ext.-2 was presented on 23/2/2017 in the bank and therefore, the

suggestion of the fact that accused withdrawn Rs. 60,000/- on 14/6/2017

by cheque no. 830026 is mere suggestion. Because, ext.-2 itself bounced

on  23/2/2017.  According  to  p.w.-1,  he  advanced  loan  to  accused  on

15/5/2015 and accused did not mention date of taking loan of Rs. 1 lakh

from  complainant  in  ext.-6.  So,  if  complainant  had  taken  some  blank

cheques from accused at the time of advancing loan to accused then he

would have presented the same in the bank for collection for being failed

to get his money from accused after expiry of stipulated time. It  is not

believable  that  complainant  was  waiting  till  23/2/2017  with  cheques  of

accused  to  present  in  the  bank  and  to  make  a  false  case.  Therefore,

allegation  against  complainant  by  accused  is  not  believable.  As  such,

signatures on ext.-1 and ext.-2 are not disputed by accused, it is held that

accused  took  Rs.  1,50,000/-  from  complainant  and  issued  ext.-2  to

discharge his liability. 

11. Therefore, it is held that accused issued cheque bearing No. 830020

on 23-02-2017 for Rs. 1,50,000/- in favour of complainant to discharge his

debt. Complainant, presented the cheque to his banker and subsequently,

his banker returned the cheque for being found insufficient fund to honour

the cheque in question. Accused intentionally issued the cheque to deceive

complainant.  Accused failed to refund Rs. 1,50,000/- in spite of received of
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notice to that effect. Thereby, accused is held guilty u/s 138 of N.I.  Act.

Complainant  side  proved  the  offence  u/s.  138 N.I.  Act  against  accused

beyond all reasonable doubt. Accused is convicted thereunder.

12. Considering all  aspect,  accused is sentenced to undergo one year

simple imprisonment and to pay fine of Rs.1,50,000/-. In default of fine,

further simple imprisonment for three months. Fine amount, if realized be

given to complainant as token of compensation. Bail bond stands in favour

of accused person is extended for another period of six months in view of

section 437A of Cr PC.

13. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 17th day of April, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-   PW- 1  Abdul Hamid Ahmed,

       PW- 2 Mazidur Rahman (expunged)

       P.w.-3 Girikanta Deka

       P.w.-4 Sanjib Kr. Choudhury  

    

2. PROSECUTION EXHIBITS:-  Ext.1 hand note 

        Ext. 1(1) is signature of accused.

                                                          Ext.-2 is cheque in question

                                                          Ext.- is deposit slip of ext.-2

                                                          Ext.-4 is dishonor slip

                                                     Ext.- 5 is copy of notice 

                                                          Ext.-5 (1) & (2) are signatures of advocate A. 

       Barek Akand  

                                                           Ext.-5(3) is postal receipt 

                                                           Ext.- 6 is reply of accused through his Advocate. 

                                                           Ext.- 7 is Authorization letter.

                                                      

                                                

3. DEFENCE WITNESS: -        nil.

4.   Defence exhibit :-                nil 

                                               

                               Addl. C.J.M, Dhubri 


